
 

 

 

 

 

 

March 21, 2016  

 

 

Regulatory Affairs Division 

Office of Chief Counsel 

Federal Emergency Management Agency, 8NE 

500 C Street, SW 

Washington, DC  20472-3100 

 

 

RE: Federal Emergency Management Agency 44 CFR Part 206 [Docket ID FEMA–

2016–0003] RIN 1660–AA84 Establishing a Deductible for FEMA’s Public 

Assistance Program 

 

To Whom It May Concern: 

 

The National Association of Mutual Insurance Companies (NAMIC) is pleased to respond to the 

Federal Emergency Management Agency’s (FEMA) request for public comment regarding its 

proposal to establish a deductible for FEMA’s public assistance program.  NAMIC is the largest 

property/casualty insurance trade association in the country, with more than 1,400 member 

companies that represent 40 percent of the total market.  NAMIC supports regional and local 

mutual insurance companies on main streets across America and many of the country’s largest 

national insurers.  NAMIC member companies serve more than 170 million policyholders and 

write nearly $225 billion in annual premiums.  Our members account for 54 percent of 

homeowners, 43 percent of automobile, and 32 percent of the business insurance markets.  

 

General Comment 

 

NAMIC strongly supports FEMA’s proposal to establish a disaster deductible, which recipients 

would be required to satisfy before being eligible for assistance under FEMA’s Public Assistance 

Program. 

 

While FEMA’s disaster assistance program is not, strictly speaking, a form of insurance, it does 

have some of the characteristics of property insurance.  Not the least of these is “morale hazard” 

(not to be confused with moral hazard), which refers to the phenomenon whereby an insured is 

indifferent to the possibility that his property could be damaged or destroyed because he knows 

that any losses he incurs will be fully compensated through insurance.  Historically, insurers 

have addressed the problem of morale hazard, in part, by requiring insureds to retain some 

portion of the risk that is otherwise transferred to the insurer.  The theory behind this retained-

risk requirement, commonly known as a “deductible,” is that it creates an incentive for insureds 



to take reasonable steps to prevent or mitigate potential losses.  There is every reason to think 

that this theory applies with equal validity to FEMA’s Public Assistance Program. 

 

FEMA correctly notes that its current practice of “funding all eligible costs [that stem from a 

disaster] is somewhat at odds with the principle underlying the Stafford Act that there is a level 

of disaster activity which the affected State, Tribal, or Territorial government can handle on its 

own.”  In a similar vein, numerous experts have noted that under the U.S. disaster-assistance 

regime, the potential benefits that come from allowing development to occur in disaster-prone 

areas accrue entirely to the local governments that authorize risky development, while the costs 

that result when disaster strikes are largely borne by the federal government.  As one scholar has 

put it: 

 

Problems arise because local governments have significant incentives to 

underregulate, allowing development to occur where it should not and using 

insufficiently protective practices.  Local governments typically receive much or 

all of their funding from property taxes, meaning that more development means 

more tax dollars and the ability to provide more services to residents. 

[…] 

On the other side of the ledger, local governments pay relatively little of the costs 

of disaster, which are largely displaced to the federal government. The federal 

government has long been in the business of providing financial and technical 

assistance in the wake of disasters, and this role has only increased over time.  

Once a federal disaster is declared, which occurs with increasing frequency, the 

Stafford Act authorizes payment from the federal treasury to reimburse seventy-

five percent or more of the costs local governments pay to rebuild public 

infrastructure, and local governments often receive a higher percentage.
1
 

 

A requirement that states and localities meet a deductible before being eligible for federal 

disaster assistance will shift a portion of the risk associated with unfettered development – and 

similarly, the risk entailed by the failure to adopt and enforce strong building codes – to the state 

and local governments that authorize and benefit from these practices.  It is reasonable to expect 

that the effect of this partial risk transfer from federal taxpayers to state and local governments 

will be to incentivize these entities to more carefully manage their disaster risk.  Moreover, the 

salutary effect of establishing a deductible will be enhanced by FEMA’s proposal to allow states 

to “buy down” their predetermined deductibles by adopting and investing in specific risk-

mitigation strategies. 

 

Comments on Specific Questions 

 

In its Notice of Proposed Rulemaking, FEMA asks a great many questions about how best to 

design and implement the disaster deductible.  Many of these questions are beyond the scope of 

NAMIC’s knowledge and experience.  That said, we wish to comment on two particular items 

where we have considerable expertise. 

 

                                                 
1
 Justin Pidot, “Deconstructing Disaster,” 2013 Brigham Young University Law Review 213, at p. 246 (2013). 



1. Calculating the Deductible: “How should FEMA measure disaster risk?  Which metrics 

should be used to asses it and why?”  The Notice lists five potential metrics, four of 

which appear quite useful.  We have concerns, however, about one of the suggested 

metrics: “Insurance industry data.”  Use of such data would not be a problem as long as 

FEMA collects pre-existing data from public sources such as the National Association of 

Insurance Commissioners.  However, we would strongly object to the creation of a 

mandate that requires private-sector insurers to provide data directly to the federal 

government.  Such a mandate would be unduly burdensome for insurers and would raise 

confidentiality concerns. 

 

2 Satisfying the Deductible: “How should a Recipient be able to satisfy its deductible?  The 

Notice lists a multitude of actions that could qualify as “credit” toward meeting the 

deductible.  While many of these actions appear to have merit, we wish to particularly 

emphasize the importance of “xii. Adoption of standardized and enhanced building 

codes” and “xiii. Proportion of the jurisdiction which is covered by standardized and/or 

enhanced building codes.” 

 

As a leader of the BuildStrong Coalition, a group of architects, firefighters, insurance 

companies, emergency managers, code officials, and contractors all dedicated to building  

stronger, NAMIC considers the adoption and enforcement of strong building codes, 

particularly, those in line with the International Code Council’s model codes or meeting 

the Insurance Institute for Business & Home Safety (IBHS) FORTIFIED standards, to be 

the most effective strategies for mitigating disaster-related losses.  In fact, the scientific 

evidence demonstrating the impact of strong building codes as a disaster mitigation 

strategy is consistent and conclusive – the enforcement of strong building codes, 

particularly at the state level, reduces vulnerabilities in the built environment on a macro 

level and will significantly reduce long-term losses. 

 

In the aftermath of Hurricane Katrina, the Louisiana State University Hurricane Center 

estimated that strong building codes could have reduced wind damage by 80 percent, 

saving $8 billion. A separate study looked at the impact of building codes during a 

Category 3 hurricane in Mississippi, and concluded that strong building codes would 

reduce damage on approximately 40,000 buildings, saving an estimated $3.1 billion.  And 

the Congressional Budget Office conducted a study in 2007 that showed for each $1 

spent on pre-disaster mitigation, such as the adoption of stronger building codes, future 

losses were reduced by approximately $3. 

 

Through the work of the IBHS, we know that the IBHS FORTIFIED standard, which 

applies to both new and existing structures, is proven to help strengthen homes from 

hurricanes, high winds, hail, and thunderstorms, and will result in significantly less 

damage from natural disasters.  Beyond the science, however, is the real-life evidence to 

support the benefits of stronger building codes.  There were 13 homes built to IBHS 

FORTIFIED standards on the Bolivar Peninsula, just north of Galveston. Three were 

knocked down by other houses during the hurricane, not by storm surge or high winds. 

The remaining ten were virtually the only homes on the Peninsula that survived and were 

able to be repaired. 



 

In terms of defining the standard of building codes making a recipient eligible for a 

reduction in a disaster deductible, we would suggest requiring building codes in line with 

the eligibility criteria set forth in the 114
th

 Congress’ H.R. 1748, the Safe Building Code 

Incentive Act. 

 

Conclusion 

 

While we support FEMA’s proposal to create a disaster deductible, we encourage the agency, as 

explained in detail in our comments, to be cautious in the way it proposes to collect data, and 

precise in defining a standard of building codes that would allow an assistance recipient to 

qualify for a reduction in a deductible.  

 

NAMIC thanks you for the opportunity to offer comments and looks forward to working with the 

agency to encourage assistance recipients to take steps to increase their resilience. If you have 

questions or comments, also please feel free to contact me at 202-628-1558, tkarol@namic.org. 

 

 

  

 

Thomas Karol 

General Counsel, Federal  

National Association of Mutual Insurance Companies 

122 C St NW, Suite 540 

Washington, D.C.  20001 

 

The difference is in the experience
SM

 
 


