
 

 

 

 

 

 

 

 

Nevada State Legislature  

Senate Committee on Judiciary               5/1/13 

401 S. Carson Street  

Carson City, NV 89701-4747 

 

Sent via electronic transmission to committee at: SenJUD@sen.state.nv.us. 

 

 

RE: AB 240, Comparative Negligence - NAMIC’s Letter in Opposition to bill 

 

Dear Senator Segerblom, Chair; Senator Kihuen, Vice-Chair; and members of the Senate 

Committee on Judiciary: 

 

Thank you for providing the National Association of Mutual Insurance Companies (NAMIC) 

an opportunity to submit written comments to the committee for the May 3, 2013, public 

hearing. Unfortunately, I will be in another state at a previously scheduled legislative meeting 

at the time of this hearing, so I will be unavailable to attend. Please accept these written 

comments in lieu of my testimony at the hearing.  

 

NAMIC is the largest and most diverse property/casualty trade association in the country, 

with 1,400 regional and local mutual insurance member companies serving more than 135 

million auto, home, and business policyholders and writing in excess of $196 billion in annual 

premiums that account for 50 percent of the automobile/ homeowners market and 31 percent 

of the business insurance market. More than 200,000 people are employed by NAMIC 

member companies. NAMIC has 133 members who write P. & C. Insurance in the State of 

Nevada, which represents 36% of the marketplace.    

 

On behalf of NAMIC’s members, we respectfully oppose this trial bar sponsored legislative 

attempt to cast fairness aside so that they can get to their contingency fee money faster/easier, 

and submit the following comments for consideration: 

 

1) AB 240 is harmful to both defendants and plaintiffs, because it will create 

unnecessary confusion and legal uncertainty as to which legal liability regime will be 

applied to the case – No one will know until the big surprise at the end of the trial.  
 

The proposed legislation would fundamentally erode the legal doctrine of “several liability”, 

and create a new hybrid legal liability regime where the defendant’s liability shifts from  

“joint and several liability” to “several liability” for unintentional tort of negligence cases, if 

and only if the trier of fact determines that the plaintiff is comparatively at-fault for the 

incident that caused the plaintiff’s damages.  
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NAMIC is opposed to this confusing approach to legal liability, because it places defendants 

in the position of not knowing, until the end of their case, whether they will be in a “several 

liability” regime where they are legally liable for only their pro rata liability share of the 

plaintiff’s damages or in a “joint and several liability” regime where each defendant is legally 

liable for 100% of the plaintiff’s damages.  

 

Common sense and judicial fairness dictate that parties should know which legal liability 

regime they are in at the onset of their case, so that they can make informed pre-litigation 

decisions about what their financial liability exposure may be in the case. How can a 

defendant make an intelligible decision about whether to settle or litigate a case without 

knowing what their financial liability exposure will be (i.e. will I be financially liable for just 

my negligence or for all the defendants’ negligence). Moreover, how can a defendant properly 

formulate his/her defense, assess settlement demands made by the plaintiff, and determine 

how much money to allocate toward attorney’s fees and legal defense costs (i.e. whether the 

defendant’s financial exposure merits the retention of expensive expert witnesses) if the 

defendant doesn’t know whether he/she will have “several liability” or “joint and several 

liability”.  

 

In effect, AB 240 would create a “hide the ball” on the defendant legal liability regime, that is 

patently unfair to the defendant, inconsistent with the notion of promoting judicial economy in 

the litigation of cases, and antithetical to the basic principle that litigants should be able to 

make an informed decision early in the legal process as to the substantive merits of the 

plaintiff’s claims and the defendant’s defenses, and the defendant’s legal and financial 

liability exposure (i.e. the very concept of procedural disclosure is founded upon the principle 

of providing parties with necessary information early in the litigation process to help them 

evaluate their case and explore settlement options).  

 

Moreover, AB 240 is also unfair to the plaintiff, and would prevent the plaintiff from being 

able to fully evaluate the potential for securing payment of their damages from a defendant. 

When a plaintiff decides to file a lawsuit, the plaintiff evaluates both the probability of 

proving to the trier of fact their legal claim and the probability of actually securing payment of 

the damages. Consequently, plaintiff attorney’s prior to litigation evaluate the financial 

circumstances of the various defendants and their post-judgment collections potential, i.e. can 

the defendant actually pay the plaintiff’s damages. AB 240 will make it more difficult for the 

plaintiff to make an informed decision as to whether or not to proceed with the litigation in the 

first place and spend money on expert witnesses and document/exhibit preparation.  

 

This example illustrates the point (same hypothetical scenario for both examples): 

 

 Facts of hypothetical:  (Plantiff is involved in an auto accident caused by two defendants)  

 

 Defendant “x” is likely to be found 10-15% at fault for the incident and plaintiff’s 

damages. Defendant “x” has insurance coverage or resources to pay his/her damages.   



 

 

 

  

 

 

 Defendant “y” is likely to be found 85-90% at fault for the incident and plaintiff’s 

damages. Defendant “y” does not have insurance or resources to pay his/her damages. 

 

Application of the law: 

 

 Pursuant to current law, the defendants are each only “severally liable” for their pro 

rata share of the plaintiff’s damages, if the defendants assert a comparative 

negligence defense in their pleadings. Therefore, the plaintiff need only evaluate the 

likely pro rate liability of each defendant and compare that to the post-judgment 

collections potential of each defendant to see if the case makes financial sense to 

litigate. So in the scenario presented, the plaintiff can determine prior to spending 

money on expert witnesses and on trial prep that the case may not be worth spending 

resources on, because the collections potential is quite small - defendant “y” is the 

party with most of the legal liability, but no money. 

 

 If AB 240 becomes the law, the defendants’ respective liability may be “several” or it 

could be “joint and several” depending upon what the trier of fact says about the 

comparative negligence of the plaintiff. Consequently, the plaintiff cannot make an 

informed decision about the post-judgment collectability of the case until the end of 

the trial, after the plaintiff spends money on litigating the case. The plaintiff could 

end up in a “several liability” scenario where they cannot collect against defendant 

“y”, thereby having wasted their time and resources litigating a case that should have 

been settled or the plaintiff could end up in a “joint and several liability” scenario 

where the plaintiff can go after defendant “x” for the full 100% of the plaintiff’s 

damages. It will all depend upon whether the trier of fact determines that the plaintiff 

is 1% comparatively at-fault for the incident and damages or free of any fault.  

 

What a nightmare for the plaintiff, who is forced to have to make a potentially expensive 

decision on whether to litigate or not without any idea of whether or not the case has any 

legitimate post-judgment collections potential. How is this uncertainty beneficial to the 

plaintiff? 

   

2) The proposed legislation is inconsistent with the national trend on joint and several 

liability, and is contrary to basic notions of fairness and personal responsibility – 
 

The vast majority of states in the country have abolished “joint and several liability”, and 

the few states that have retained it have limited its application, so as to reduce the moral 

hazard associated with separating “legal liability” from “financial liability”. In “joint and 

several liability” legal regimes, the extent of the defendant’s damages exposure end up 

not being tied to the extent of his/her legal liability (fault), but instead it is tied to the 

extent of his/her financial resources. A defendant that is adjudicated to be only 1% at 

fault could end up paying 100% of the plaintiff’s claim merely because the defendant has 

“deeper pockets” or more easily accessible resources, and the 99% at-fault defendant can 



 

 

 

  

 

 

walk away from the case merely because he/she has limited resources subject to post-

judgment collections.    

 

NAMIC is concerned that AB 240 will create a moral hazard and encourage individuals 

and businesses not to engage in sound risk management practices (which important to 

insurance underwriting), because the proposed legislation could expose the prudent risk 

manager to liability that exceeds his/her pro rate share of the fault. In essence, it says we 

don’t care what you did liability-wise, we just care about what you can pay. If you are a 

defendant with resources, your level of fault is irrelevant, you will be forced to pay all of 

the damages, unless you can prove that the plaintiff is comparatively at-fault, and only 

then will your liability exposure be correlated to your level of fault for the incident.  This 

is not good public policy.    

         

3) The proposed legislation could adversely impact affordability of insurance for 

consumers –  

 

AB 240 would expose a motorist to 100% of the financial liability for a case, even if the 

driver is only 1% at fault for the auto accident. Consequently, insurers will have higher 

insurance liability exposure and legal defense costs, because every small “legal liability” 

exposure claim has the potential of being a big “financial liability” exposure payout.  

Greater liability exposure for insurers, will lead to higher liability insurance rates for 

consumers. 

 

Further, AB 240 will make it more difficult for insurers to provide consumers with risk-

based underwriting, because an insurer’s “financial liability” exposure won’t just be tied 

to the “legal liability” of the policyholder, but it will also be tied to the financial 

circumstances of the other defendants involved in the incident.  

 

For example, policyholder “x” is involved in an accident that is also caused by defendant 

“y”. If the plaintiff is free of any fault for the accident, the “financial liability” exposure of 

policyholder  “x” is determined not by his/her pro rate share of liability, but by whether 

defendant “y” has resources capable of satisfying his/her pro-rate share of the damages. If 

defendant “y” has no money or insurance, policyholder “x” will pay 100% of the damages 

even if he/she is only 20% at-fault for the accident.  
 

In closing, NAMIC respectfully requests that the Senate Committee on Judiciary VOTE NO 

on AB 240, and protect litigants from a bill that will upset established statutory and case law 

on “several liability” and create legal liability uncertainty for both plaintiffs and defendants.     

 

 

 



 

 

 

  

 

 

Thank you for your time and consideration of NAMIC’s written comments. Please feel free to 

contact me at 303.907.0587 or at crataj@namic.org, if you have any questions pertaining to 

my written submission. 

 

Respectfully, 

 

 
 

Christian J. Rataj, Esq. 

NAMIC’s Western State Affairs Manager      
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