
 
  

Disparate Impact 
 

The Department of Housing and Urban Development asserts that  
it has the authority to find homeowners insurers liable for discrimination under the Fair Housing Act  

for facially neutral practices which create a disparate impact against a protected class of people. 
 

NAMIC opposes the application of the questionable disparate impact standard to any insurer  
and does not believe HUD has any authority to regulate underwriting.  

 
 
Background 

On November 16, 2011, the Department of Housing and Urban Development proposed to clarify its 
position on the implementation of the Discriminatory Effects Standard in the Fair Housing Act, which 
prohibits discrimination against any person in “the terms, conditions, or privileges of sale or rental of a 
dwelling, or in the provision of services or facilities in connection therewith, because of race, color, 
religion, sex, familial status, or national origin.”  HUD has asserted that it has long considered disparate-
impact claims (discrimination in effect) to be cognizable under the FHA even where there has been no 
intent to unfairly discriminate.  The final rule, put into effect on March 18, 2013, reinforces its recognition 
of disparate-impact liability and states the department will apply this uniform standard to “the provision and 
pricing of homeowner’s insurance.”         
 
The history of NAMIC and its members is clear – we do not condone unfair discrimination in any aspect of 
our business and we support all of the regulatory provisions that appropriately define and enforce this 
critically important goal.  With respect to the provision and pricing of homeowner’s insurance, NAMIC and 
its members strongly maintain that the state insurance provisions to which insurers are subject, provide 
strong, clear and fair standards preventing unfair discrimination, and there has not been any serious 
challenge to the adequacy or propriety of the state laws and regulations preventing discrimination.   
 
If a disparate impact standard is enforced against insurance companies any factor used to assess risk could 
be challenged if it produces statistically disproportionate outcomes among particular demographic groups. 
The rule will apply in situations where there was no intent to discriminate, and where all policyholders and 



 

applicants for insurance were subjected to the same underwriting and 
pricing criteria without regard to race, ethnicity, or any other prohibited 
characteristic. Discrimination in the insurance context means treating 
similar risks differently and does not admit of the type of demographic 
statistical analysis required for disparate impact.  Unfair discrimination 
relating to insurance has traditionally been addressed by state regulators, 
as federal law establishes insurance regulation under the jurisdiction of 
the states.   
 
NAMIC and others in the industry are pursuing legal recourse and are 
discussing bringing a challenge to the HUD rule in court.  To date, we 
have consulted with outside counsel and industry groups on the most 
effective administrative action, litigation, or other means to thwart 
HUD’s efforts.   
 
 
 
 
For more information on the property/casualty insurance regulation go to 

 http://www.namic.org/federal/fedissues.asp, or contact 
 

 

Jonathan Bergner 
Federal Affairs Director 

jbergner@namic.org  
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